UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

)
CONSERVATI ON LAW FOUNDATI ON, )
et al., )
Plaintiffs, )
)
V. ) Civil Action No. 00-1134 (CK)
)
DONALD EVANS, et al., )
)
Def endant s. )
)
ORDER

The Court has recei ved the various notions for reconsi deration of
its Renedi al Order, issued April 26, 2002, fil ed by the Conservati on
Law Foundati on, the federal Defendants, Northeast Seaf ood Coalition,
t he St at e of New Hanpshire, the State of Mai ne, the Commonweal t h of
Massachusetts, the State of Rhode |sland, Stonington Fisheries
Al liance, Saco Bay Al liance, Northwest Atlantic Marine Al liance, Cape
Cod Commer ci al Hook Fi shermen’ s Associ ation, Graig A Pendl et on, Paul
Par ker, Associ ated Fi sheries of Maine, Inc., the City of Portl and,
Mai ne, the City of New Bedford, Massachusetts, and the Traw ers
Survi val Fund.

An Qppositionto these Motions has been fil ed by the Nati onal
Audubon Soci ety, Natural Resources Defense Council, and The Ocean
Conservancy.

The Court has careful |l y consi dered all the argument s present ed and



has concl uded t hat t he noti ons for reconsi derati on shoul d be granted.?
Movant s are i ndeed correct that the i nportant changes nade by t he Court
inthe conplex and careful ly crafted Settl enment Agreenent Anong Certain
Parties (“Settlement Agreenent”) woul d produce uni nt ended consequences.
Those changes woul d (1) not only fail to produce the results the Court
was seeking to obtain, but mght further inperil the particular
vul ner abl e speci es for whichthe Court was trying to provi de addi ti onal
protection; (2) seriously unbal ance the conprehensive partia
Sett | enent Agreenent which settling parties intendedto beinplenented
as an integrated whole; and (3) cause grave econom ¢ and soci al
hardship, aswell asinjusticetoindividuals, tofamlies, tofishing
communities, and to surrounding cities and states.?

As Movant s have noted i ntheir papers, several of the changes nmade
in the partial Settlement Agreenment were never briefed or fully
expl ored before the Court, even t hough sone of themwere advocated f or

by t he gover nment and ot her parties in theindividual briefsfiled

! The Opposition is sinmply incorrect in arguing that
Movants have failed to neet the standard for reconsideration
under Fed. R. Civ. P. 59(e). As noted, infra, the noving
parties have provided new evidence and have denonstrated
mani fest injustice, both of which provide nore than sufficient
justification for granting the notions for reconsideration.

2 1t would appear that some interests still went
unrepresented in the nmediation process despite efforts at
involving all concerned. See, for exanple, the letter fromthe
N. H. Hook Fishernmen’s Associ ation, in Appendi x A, which includes
all post-Renedial Order correspondence received by the Court.
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during the | engt hy process of briefing and nmedi ati on. The devel opnent
of an appropriate remedy inthis caseis particularly conplex giventhe
vital interests that are at stake. The Court is m ndful, not only of
t he i nportance of protecti ngthe New Engl and groundfi sh speci es, but
al so of the very real inpact any regul ati on has on t hose i ndi vi dual s
and communi ti es t hat depend, and have depended for generati ons, on such
fishing. The experience of thelitigants, the public, andthe Court
during these | ast three nonths of intense work on devel opnent of a
remedi al order denonstrates the need for a participatory,
col | aborative, deliberative process that wll thoroughly and
t houghtfully explore, on the basis of the nobst current and wi dely
accepted scientific data,®the conplexities of theissue andits many
interrel ated el ements. The Court hopes that the experiencew ththe
medi ati on process, and t he producti ve worki ng rel ati onshi ps whi ch
devel oped duri ng t hat process, can continue to notivate and gui de t he
parties as all of them focus on the devel opnent of Amendnent 13.
Wherefore, it is this day of May 2002 hereby
CRDERED t hat the Court’ s Renedi al Order of April 26, 2002, andits
Anmended Renedial Order of May 1, 2002, are vacated; and it is

FURTHER CRDEREDt hat al | notions for reconsi deration aregranted

i nsof ar as t hey request adopti on of the provisions of the Settl enent

s Nati onal Standard Two requires wuse of “the best
scientific information available.” 16 U . S.C. § 1851(a)(2).
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Agreenent Anong Certain Parties; and it is

FURTHER ORDERED t hat the Settl|l ement Agreenment Anpong Certain
Parties, dated April 16, 2002, shall bei npl enented accordingtoits
ternms, and this Court shall retainjurisdictionuntil pronul gation of
Amendnent 13; and it is

FURTHER ORDEREDt hat t he Secretary shall, as was agreedinthe
Stipulated Order submitted to the Court on April 18, 2002,
promul gate an Anended InterimRule, to becone effective no |ater
than June 1, 2002, to reduce overfishing during the first
quarter of the 2002-2003 fishing season; and it is

FURTHER ORDERED t hat the Secretary shall, as was agreed in
the Stipulated Order submtted to the Court on April 18, 2002,
promul gate an Anmended Second InterimRule, to becone effective
no later than August 1, 2002, to reduce overfishing beginning
with the second quarter of the 2002-2003 fishing season,
begi nni ng August 1, 2002, and continuing until inplenmentation of
a Fishery Managenent Plan Anendnment that conplies with the
overfishing, rebuilding, and bycatch provisions of the SFA;, and
it is

FURTHER ORDERED t hat the Secretary shall, as was agreed in
the Stipulated Order submtted to the Court on April 18, 2002,
promul gate, no | ater than August 22, 2003, a Fishery Managenent
Pl an Amendnent that conplies with the overfishing, rebuilding,
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and bycatch provisions of the SFA; and it is

FURTHER ORDERED that the Secretary shall, no |ater than
Decenber 1, 2002, devel op, prepare, publicize, and nake public
the nmost current and reliable scientific information avail abl e
to enable conpletion of the Fishery Managenent Plan Amendment
referred to in the precedi ng paragraph no | ater than August 22,
2003; the Secretary shall, no later than Decenber 1, 2002
calculate the TAC for all species governed by Amendnent 9; and
it is

FURTHER ORDERED t hat for all gear sectors, NMFS shal |l provide
5% observer coverage, or higher, if necessary to provide
statistically reliable data. Effective May 1, 2003, NMFS shall
provi de 10% observer coverage for all gear sectors, unless it
can establish by the nost reliable and current scientific
information avail able that such increase is not necessary; and
it is

FURTHER ORDERED t hat t he present actionis tenporarily stayed
pendi ng such further proceedi ngs as may be required with respect
to each of the three adm nistrative actions set forth above; and
it is

FURTHER ORDERED that the parties shall submt a Joint
Praeci pe no |l ater than Septenber 5, 2002, inform ng the Court of

the steps that have been taken to conply with this Order and to
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neet the deadlines herein for Decenber 1, 2002, and August 22,

2003.

G adys Kessl er
U.S. District Judge
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